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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Omaha Steaks

International, Inc., Cancellation No.

92061474
Plaintiff,
Registration No.
V. 4690144

Greater Omaha Packing Registration No.

e e e et S e e e St e e

Co., Inc., 4721723
Defendant. TAKEN IN BEHALF OF

DEFENDANT

APPEARANCES:

Ms. Nora M. Kane For Plaintiff

Attorney at Law

OMAHA STEAKS

INTERNATIONAL, INC.

10030 O Street

Omaha, NE 68137

Mr. I. Stephen Samuels For Defendant

Attorney at Law

SAMUELS & HIEBERT

Two International Place
23rd Floor

Boston, MA 02110-4104

Mr. Mark Theisen
General Counsel
GREATER OMAHA PACKING CO
3001 L Street
P.O. Box 7566
Omaha, NE 68107

DEPOSITION OF ANGELO FILI, taken at
10:31 a.m. on May 18, 2017, by Deanna L. Maley,
RPR, CRR, and General Notary Public in and for
the State of Nebraska, at 3001 L Street, Omaha,

Nebraska.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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EXAMINATION:

ANGELO FILI

I NDEX

DIRECT CROSS REDIRECT

By Mr. Samuels: 3
EXHIDBTITS

Ex. Pg. Ref.

No. No. Description

GOP-901 20 3-25-92 USDA Application
for Approval
(GOP-0150-152)

GOP-902 22 Time Change Announcement
(GOP-0722)

GOP-903 27 1997 Greater Omaha
Brochure
(GOP-0535-540)

GOP-904 35 March 3-9, 1997, Midlands
Business Journal
{(GOP-0753-756)

GOP-905 38 1-23-98 Diagram of
Container Layout
(GOP-0158)

GOP-906 48 One-page Website Printout

GOP-907 49 Two-page Website Printout

GOP-908 50 One-page Website Printout

THIBAULT, SUHR & THIBAULT, INC.

Omaha,

Nebraska

(402) 331-2500
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BY MR.

Q.

ANGELO FILI

O0f lawful age, being first
duly cautioned and solemnly
sworn as hereinafter certified,
was examined and testified as
follows:

DIRECT EXAMINATION

SAMUELS:

Mr. Fili, would you please state your

full name.

A.

A.

Q.

school?

Angelo Fili.

How old are you now?

I'm 60.

Did you attend high school?
Yes, I did.

In what city did you go to high

Omaha, Nebraska.

What was the name of your high

Omaha South High School.

Did you graduate from Omaha South

High School?

A.

Q.

Yes, I did.

In what year did you graduate from

Omaha South High School?

A.

In 1975.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

DIRECT - ANGELO FILI (Samuels)

Q. Did you attend college or university?
A, Yes, I did.
Q. Please describe where and when you

went to college or university.
A. One year at the University of

Nebraska in Lincoln.

Q. And in what year was that?
A. 1875-1976.
Q. After you attended the University of

Nebraska, did you obtain full-time employment?
A. Yes, I did.
Q. What was the name and city location

of your first full-time employer?

A. In Council Bluffs, Iowa, at Great
Plains.

Q. Was that Great Plains Beef Company?

A. Yes, it was.

Q. During what years did you work at

Great Plains?

A. From 1976 to 1977.

Q. What were your titles of your job at
Great Plains?

A. Originally I was a trainee, and I
later became a Jjourneyman butcher and a

supervisor.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels)

Q. What were your responsibilities at
Great Plains?

A, Initially to learn how to become a
butcher and then to go on to train other people
and then supervise people.

Q. What was the name and city location

of your next employer?

A. Denver, Colorado. Circle C.

Q. Was that Circle C Beef?

A. Yes, it was.

Q. During what years did you work at

Circle C?

A, From 1877 to 1983.

Q. What were your job titles at
Circle C?

A. I began as a butcher, moved to a
trainer, a trainer, a supervisor, and the plant
manager.

Q. What were your responsibilities at
Circle C?

A. To hire and train individuals to
fabricate beef.

Q. What was the name and city location
of your next employer?

A. Omaha, Nebraska, at BeefBAmerica.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels)

Q. What years did you work at
BeefAmerica?

A. From 1983 to 1992.

Q. What were your job titles at
BeefAmerica?

A. I was a trainer, a supervisor, a

plant manager, and a national marketing

representative.

Q. What were your responsibilities at
BeefAmerica?

A. Overall I hired -- initially I

started with the design of the plant. I hired
people, trained people, and oversaw the facility.
And then as a national marketing representative I
sold products to wholesalers and retailers.

Q. What was the name and city location

of your next employer?

A, In Omaha, Nebraska, at Greater Omaha
Packing.
Q. And that is Greater Omaha Packing

Co., Inc., the defendant in this proceeding?

A. Yes, it 1is.

Q. Mr. Fili, I will hereafter refer to
the Defendant, Greater Omaha Packing Co., Inc.,

as Defendant Greater Omaha. Is that acceptable

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels)

to you?
A. Yes, it is.
Q. In what year did you begin work at

Defendant Greater Omaha?

A. 1992.

Q. What was your first job title at
Defendant Greater Omaha?

A. Executive vice president.

Q. What were your initial
responsibilities at Defendant Greater Omaha?

A. I worked with Mr. Henry Davis to
purchase the assets of a company that was
fabricating boxed beef.

Q. When you were first hired at
Defendant Greater Omaha, did Mr. Henry Davis talk
to you about the gcal of expanding the company

into becoming a boxed beef producer?

A. Yes. That was primarily my
responsibility. He was considering -- they were
a harvest company that produced carcasses. He

wanted to get into the boxed beef fabrication.

Q. And the Henry Davis that we've just
talked about, is that Henry Davis, the president
and CEO of Defendant Greater Omaha?

A. Yes. That is correct.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels)

Q. And during what years have you worked

at Defendant Greater Omaha?

A. From 1992 until the present.

Q. And what is your present job title?
A. Executive vice president.

Q. All right. Mr. Fili, let's go back

and discuss what you did when you were at
BeefAmerica from 1983 until 1992. Please
describe BeefAmerica's beef operations.

A. We purchased carcass beef from
slaughterhouses and fabricated those products and
sold them to wholesalers and retailers.

Q. Would you describe BeefAmerica as
being a general public consumer?

A. No, I would not.

Q. Would you describe BeeflAmerica as
being a fabricator of beef and a seller of that
beef to wholesalers?

A. Yes, I would.

Q. Thank you. Mr. Fili, when you were
at BeefAmerica from 1983 until 1992, did you ever
visit Defendant Greater Omaha's plant?

A. Yes, I did.

Q. Based on your own personal

observations of Defendant Greater Omaha's plant,

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELC FILI (Samuels)

please describe Defendant Greater Omaha's beef
operations between 1983 and 1992.

A. Their company purchased live animals
and harvested them and sold carcass beef to
companies.

Q. Did they sell the carcass pieces to
companies such as BeefAmerica?

A. Yes, they did.

Q. When you were at BeefAmerica between
1983 and 1992, did BeefAmerica often purchase

beef from Defendant Greater Omaha?

A. Yes, I believe they did daily.
Q. Daily?

A. I believe so, yes.

Q. Betweep 1983 and 1992 when beef

carcasses were purchased by BeefAmerica from
Defendant Greater Omaha, please describe how the
beef carcasses were delivered to BeefAmerica.

A. They arrived at BeefAmerica in a semi
trailer truck that had rails on the ceiling and
they were hung by quarters and our employees,
luggers, unloaded those products.

Q. So if I understand your testimony,
the hanging beef guarters would be shipped from

Greater Omaha to BeefAmerica where the hanging

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 10

gquarters would be unloaded by BeefAmerica
employees, 1s that what you said?

A. That is correct.

Q. Did you ever observe this unloading

process at BeefAmerica between 1983 and 19827

A, Yes, I did.

Q. Did you observe it once or more than
once?

A, Many, many times.

Q. Did you observe whether the beef

purchased by BeefAmerica from Defendant Greater
Omaha had any markings on the beef indicating

that the beef came from Defendant Greater Omaha?

A. Yes, I did.

Q. Please describe those markings on the
beef.

A. The beef were stamped with an edible

blue ink that they use in the industry that said
"Greater Omaha 960."
Q. You say it said "Greater Omaha" and

it had the number 9607?

A. That is correct.

Q. What was the number 960? What did it
mean?

A, Each facility that processes cattle,

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT - ANGELO FILI (Samuels) 11

processes food has an establishment number issued
by the United ~- U.S. Department of Agriculture.

0. And was 960 Defendant Greater Omaha's
establishment number?

A. Yes, it was.

Q. Did the name on the ink stamp that
you observed ever contain anything other than the
two words "Greater Omaha"?

A. No, it did not.

Q. Between 1983 and 1992 did you see in
each and every year that the hanging beef
quarters which BeefAmerica purchased and received
from Defendant Greater Omaha always had the
two words "Greater Omaha" ink stamped on the
beef?

A. Yes, I did.

Q. Between 1983 and 1992 did you ever
see any hanging beef quarters which BeefAmerica
purchased and received from Defendant Greater
Omaha which did not have the two words "Greater
Omaha" ink stamped on the beef?

A. No, I did not. Not that I recall.

Q. Between 1983 and 1992 when you saw a
load of hanging beef guarters bearing the ink

stamp containing the two words "Greater Omaha"

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) . 12

being unloaded by BeefAmerica employees, what did
those ink stamped two words mean to you as a
customer?

A. That those products came from Greater
Omaha.

Q. Now, Mr. Fili, while you were
employed by BeefAmerica between 1983 and 1992,
how often did you visit Defendant Greater Omaha's
plant?

A. Monthly, maybe 10 times per vyear.

Q. Where was Defendant Greater Omaha's
plant located?

A. On 26th and O Street.

Q. Did you go to Defendant Greater
Omaha's plant on 26th Street in connection with
your responsibilities at BeefAmerica?

A. Yes, I did.

Q. And why did you go to Defendant
Greater Omaha's plant?

A. To look at the products that we were
purchasing from them.

Q. When you were at Defendant Greater
Omaha's plant between 1983 and 1992, did you ever
see any Greater Omaha employees ink stamping

hanging beef?

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 13

A. Yes, I did.

Q. How often did you see Greater Omaha
employees ink stamping hanging beef?

A, Every time that I visited there.

Q. When you visited the Greater Omaha
plant between 1983 and 1992 and you saw the
employees ink stamping hanging beef, could you

observe what the ink stamp looked like?

A. Yes, I could.
Q. What did the ink stamp look like?
A. It was a handheld stamp with the word

"Greater Omaha" and 960 on it.
Q. And was there a color to the ink?
A. Yes. It's a blue edible ink that's
used in the industry for marking cattle.
Q. Did the name on the ink stamp ever

say anything other than the two words "Greater

Omaha"?
A. No, it did not.
Q. Did you personally see Defendant

Greater Omaha employees ink stamping the name
"Greater Omaha" on hanging beef at the 26th
Street plant in each and every year from 1983 to
199272

A. Yes, I did.

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELC FILI (Samuels) 14

0. Mr. Fili, when you visited the
Greater Omaha plant between 1983 and 1992, did
you ever observe boxes of beef parts being

prepared for shipment by Greater Omaha?

A. Yes, I did.

Q. Did you see that frequently or
seldom?

A. I believe each time I was there.

Q. Please describe what you saw.

A. They packed beef parts into boxes

that had black-and-white block letters that said
"Greater Omaha."

Q. If I understand your testimony, you
saw Greater Omaha's employees packing boxes; is
that correct?

A. Yes. At their facility, correct.

Q. And they packed beef parts in those
boxes; is that correct?

A, Yes. There are other parts besides
the carcass that would go into those boxes.

Q. And on those boxes the words "Greater
Omaha" appeared?

A. Yes, they did.

Q. Did you see the name "Greater Omaha"

specifically on those boxes?

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 15

A. Yes, I did.

Q. And what did the name look like to
you?

A. It was block letters, large black

block letters that said Greater Omaha.

Q. Did you see the two-word name
"Greater Omaha" printed on shipping boxes of beef
parts at the 26th Street plant in each and every
year from 1983 to 19927

A. I believe that I did, vyes.

Q. Now, Mr. Fili, you stated that you
became an employee of Defendant Greater Omaha in
1992; is that correct?

A. That is correct.

Q. And was any particular person at
Greater Omaha primarily responsible for hiring
you?

A. Yes. Mr. Henry Davis.

Q. Is that Mr. Henry Davis, the CEO of
Defendant Greater Omaha?

A. Yes, it is.

Q. Did he meet with you once or more in
connection with hiring you?

A. Several times, yes.

0. What did Mr. Davis tell you would be

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 16

your primary role when you came to work for
Defendant Greater Omaha?

A. He wanted to add a division of the
company that would fabricate beef, fabricate and
make boxed beef.

Q. And was that similar to what you were
doing at BeefAmerica?

A. It was the same thing exactly, yes.

Q. Who did Mr. Henry Davis tell you that
you would be working with in connection with
starting the new boxed beef business?

A. Directly with Henry. That's -- for
the most part that's why I took the job.

Q. In 1992 when you say -- I'm sorry.

In 1992 what did you say was the job title that
you were given when you began work at Defendant
Greater Omaha?

A. Executive vice president.

Q. In 1992 did Defendant Greater Omaha
have any boxed beef fabricating capabilities at
its 26th Street plant?

A. No, they did not.

Q. In 1992 what was one of the first
projects that your company undertook to start the

boxed beef business?

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELOC FILI (Samuels) 17

A. We purchased assets and the lease of
a company that was currently making boxed beef.
Q. And so you say that one of the assets

that you purchased was a lease on a building?

A, Yes, it was.

Q. Where was that leased building
located?

A. On 25th and Gomez in Omaha, Nebraska.

Q. Did you oversee the purchase and

setting up of boxed beef fabrication equipment in
the leased building on Gomez Avenue?

A. I did. I worked with Mr. Davis on
that project, yes.

Q. Please briefly describe what the
setup included.

A. They had a small amount of eguipment
and a number of employees, and we purchased
packaging equipment and enlarged the operation.

Q. Did your company hire any of the
employees who were working at the Gomez Avenue
building?

A, Yes. We hired approximately a
hundred people from there.

Q. After you set up the boxed beef

fabrication equipment in the Gomez Avenue

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELC FILI (Samuels) 18

building in 1992, when did your company begin
fabricating and selling and shipping boxed beef?

A. I believe in April of 1992.

Q. Please describe the customers to whom
your company began selling the boxed beef in
1992,

A. Wholesalers and retailers.

Q. Beginning in 1992 were any of your
company's boxed beef customers general public
consumers?

A. No, they were not.

Q. Beginning in 1992 from what source
did you obtain the carcasses that you fabricated
in the Gomez Avenue building?

A. From Greater Omaha.

Q. And did you obtain them from Greater
Omaha's 26th Street plant?

A. Yes, we did. That is correct.

Q. Beginning in 1992 did your company
need to have shipping boxes made which could be
used by the Gomez Avenue plant to ship boxed beef
to your customers?

A. Yes, we did.

Q. Did the printing on such shipping

boxes have to be approved by the U.S. Department

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 19

of Agriculture?

A. Yes, they did.
Q. Why was that?
A, Because they contain food products,

the U.S. government has to approve the containers
and labels and marking.
Q. Did you want your new shipping boxes

to have a trademark on them?

A. Yes, we did.
Q. Why was that?
A. So that customers would know who the

products were coming from.

Q. What did you do regarding the
creation of that printed shipping box trademark?

A, I worked directly with Mr. Davis. We
used the long used Greater Omaha name, surrounded
it with the state of Nebraska with a beef cattle
cutout and the words "Since 1920."

Q. Please describe the process that
Henry Davis and you followed in 1992 when you
created that new printed Greater trademark.

A, We discussed exactly how we wanted it
to look. We took, as I said, the words from
his -- that they had used for a long time,

"Greater Omaha," put it on a background of the

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402 331-2500
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20

state of Nebraska with a beef cattle cutout and
then we added the words "Since 1920." That's
when Henry told me that his grandfather had
started the company.

Q. Thank you. In 1992 when you were
involved with creating that new printed Greater
Omaha trademark, did you ever think about the
company name or the trademarks used by Omaha
Steaks International, Inc.?

A. We absolutely did not.

Q. Did you or Mr. Davis arrange to have
an application for approval prepared and sent to
the U.S. Department of Agriculture which

contained your new printed Greater Omaha

trademark?
A. Yes, we did.
0. Mr. Fili, I now show you a document

dated March 25, 1992, which is marked Exhibit
GOP-901. Exhibit GOP-901 is a three-page
document entitled U.S. Department of Agriculture
application for approval. The document bears
Bates numbers GOP-0150 through 0152. Are you
familiar with that document?

A. Yes, I am.

Q. What is Exhibit GOP-9017?

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 21

A, This is a U.S. Department of

Agriculture label approval form.

Q. Is it an application form?
A, Yes, it is.
Q. Do the two pages attached to the

application page show two sides of a shipping
box?

A. Yes, they do.

Q. Is any street address shown on
Exhibit GOP-901 shipping box?

A. Yes, it is. 2519 Gomez Avenue,
Omaha, Nebraska 68107.

Q. Is that the same Gomez Avenue address
as the Gomez Avenue address shown on the first
page of Exhibit GOP-901 application form which is
Bates number GOP-01507?

A. Yes, it is.

Q. Mr. Fili, can you tell from the first
page of Exhibit GOP-901 whether the application

was approved?

A. Yes, I can.
Q. How can you tell?
A, At the top in block 2 is a statement

that says approved 960A VV. And also in block 12

at the bottom is Victor Visty, who was our

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 22

inspector, and his initials are VV, I assume at

the top, and then block 12, on 3-25-92.

Q. So his signature is on March 25,
19927

A. That is correct.

Q. Mr. Fili, I now show you a one-page

document which is marked Exhibit GOP-902. This
document bears Bates number GOP-0722. Are you

familiar with this document?

A. Yes, I am.

Q. What is it?

A. It's a notice that I typed up for
the -- to notify the employees that effective

Tuesday, April 7th, 1992, Greater Omaha Packing
Company will start operations at 6:30 a.m. It
was the notice we used to tell people what day we
started the company -- started the plant.

Q. Please compare Exhibit GOP-901 and
Exhibit GOP-902. Do you see any differences
between the printed Greater Omaha trademark in
Exhibit GOP-901 and the printed Greater Omaha
trademark in Exhibit GOP-9027?

A. No, I do not.

Q. Did your purchase -- I'm sorry. Did

your company purchase and receive shipping boxes

THIRAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500
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DIRECT - ANGELO FILI (Samuels) 23

which looked like the shipping box shown in
Exhibit GOP-9017

A. Yes, we did.

Q. Did your company receive many or few

shipping boxes like the box shown in Exhibit

GOP-9017
A, Many. Hundreds of thousands.
Q. Were you involved in ordering those

Exhibit GOP-901 shipping boxes?

A. Yes, I was.
Q. How were you involved?
A. I ordered all the consumables for the

company. Meaning all of the things that we used
in the plant, boxes, bags, glue.

Q. Thank you. Were the Exhibit GOP-901
shipping boxes ever used by your company to ship
the boxed beef which you fabricated at the Gomez
Avenue plant?

A. Yes, they were.

Q. And were the Exhibit GOP-901 shipping
boxes used by your company to ship the boxed beef
almost entirely to wholesalers and large retail
customers?

A, Yes, they were.

Q. Were the Exhibit GOP-901 shipping

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT - ANGELO FILI (Samuels)

24

boxes ever used by your company to ship boxed
beef to general public consumer customers?

A. No, they were not.

Q. Were the Exhibit GOP-901 shipping
boxes ever used by your company to ship boxed
beef tc customers in small quantities?

A. No, they are not.

Q. About how many pounds of beef usually

went into an Exhibit GOP-901 shipping box?
A, Between 70 and 75 pounds.

Q. And your usual shipments to

wholesalers and retailler customers involved about

how many of such shipping boxes?

A. Between 400 and 600 boxes.

Q. For approximately how many years were

the Exhibit GOP-901 shipping boxes continuously

used by the Gomez Avenue plant to ship boxed

beef?

A. About four years.

Q. You mean from about 1992 to about
19967

A. That is correct.

Q. Mr. Fili, based on your own personal

knowledge, did Defendant Greater Omaha ship boxed

beef in shipping boxes that looked just like the

THIBAULT, SUHR & THIBAULT, INC.
Omaha, Nebraska (402) 331-2500




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT - ANGELO FILI (Samuels) 25

shipping boxes shown in Exhibit GOP-901 to
wholesale and large retail customers in each and
every year from 1992 to 19967

A. Yes, we did.

Q. And based on your own personal
knowledge, did Defendant Greater Omaha ship boxed
beef in shipping boxes that looked just like the
shipping boxes shown in Exhibit GOP-901 to
Plaintiff Omaha Steaks International, Inc. in
each and every year from 1992 to 19967

A. Yes, we did.

Q. Why did your company stop using the
Exhibit GOP-901 shipping boxes in 199672

A, We built a new fabrication facility

at a different location.

Q. So you built a new building?

A. Yes, we did.

Q. And that was to house the fabrication
operation?

A. That is correct. Yes.

0. Where was that new building located?

A. At -- in Omaha, Nebraska, at 3001
L Street.

Q. Is that the building in which we're

currently sitting?

THIBAULT, SUHR & THIBAULT, INC.
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A. Yes, it 1is.

Q. Were you involved in designing the
new L Street building?

A. Yes, I was. I worked directly with
Mr. Henry Davis.

Q. Very briefly tell us how you were
involved in designing the new L Street building.

A. We were involved with everything from
the land purchase to the equipment, looking at
new and different equipment. I was involved in
everything that they had to do with, myself and
Henry were.

Q. Thank you. In what year did
Defendant Greater Omaha start its boxed beef
fabrication operation at the L Street plant?

A. In 1996.

Q. In what year did Defendant Greater
Omaha begin to sell and ship boxed beef from its
L Street plant?

A. In 199¢.

Q. After 1996 what happened to your

company's lease of the Gomez Avenue plant?

A. We ended the lease and left that
facility.
Q. I now show you a document marked

THIBAULT, SUHR & THIBAULT, INC.
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Exhibit GOP-903 which is a copy of a six-page
brochure. This exhibit bears Bates numbers
GOP-0535 through 0540. Exhibit GOP-903 is
entitled "Greater Omaha Since 1920." Are you

familiar with this exhibit?

A. Yes, I am.
Q. What is this exhibit?
A. This is a company brochure that me

and Henry designed when we opened the new
facility.

Q. Doces that company brochure describe
what you do at your company?

A. Yes, it does.

Q. And did you say you were involved
with Mr. Davis in creating that exhibit?

A. Yes, I was.

Q. Exhibit GOP-903 has a photograph of a
person on the last page of the exhibit. Who is
that person?

A, That is Henry Davis.

Q. I see on the second page of Exhibit
GOP-903 at Bates number GOP-0536 under the word
"Technology" a photograph of beef. Is that
photograph of what -- is that a photograph of

what you have been calling hanging beef?

THIBAULT, SUHR & THIBAULT, INC.
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A, Yes. Those are actually beef
carcasses cut in half. They're beef sides.

Q. So they're called sides of beef?

A. They are. That's a term used in the

industry, vyes.

Q. Is there any way by your looking at
the second page of the Exhibit GOP-903 brochure,
Bates numbered GOP-0536, that you can identify

the approximate date that this brochure was first

published?
A. Yes, I believe that I can.
Q. And how can you at the top of the

second page tell us?

A. In the section marked "History" it
has a description. It says, "Our new fabrication
facility opened in the spring of 1996. A new
slaughter plant will be completed in 1998." So
that would indicate this was published between
1996 and before 1998.

Q. Thank you. Again looking at the
upper right portion of the second page of the
Exhibit GOP-903 brochure, Bates number GOP-0536,
is that building the new L Street fabrication
facility which the Exhibit GOP-903 brochure

stated was opened in the spring of 19967

THIBAULT, SUHR & THIBAULT, INC.
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A. Yes, it 1is.

Q. Is the L Street facility the current
headquarters building of Defendant Greater Omaha?

A. Yes, it is.

Q. Is the L Street facility located in
Omaha, Nebraska?

A. Yes, it is.

Q. Are we taking this deposition today
in the L Street facility?

A. Yes, we are.

Q. Is the Greater Omaha sign over the
front door of the L Street building shown on the
second page of Exhibit GOP-903 brochure
substantially identical to the Greater Omaha

trademark shown in the Exhibit GOP-901 USDA

application?
A. Yes, it is.
Q. To the best of your own personal

knowledge, has a building sign bearing the
two words "Greater Omaha" been located over the
front door of Defendant Greater Omaha's L Street
building from 1996 to the present?

A. Yes, it has.

Q. Based on your own personal knowledge

since you began work at Defendant Greater Omaha

THIBAULT, SUHR & THIBAULT, INC.
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in 1992, how do your company's customers usually
refer to your company?

A. As Greater Omaha.

Q. Over what period of time since 1992

has that been your personal observation?

A. Since I began working here.

Q. Until when?

A. Until the present.

Q. Based on your own personal knowledge

gained when you worked at BeefAmerica from 1983

until 1992, how did BeefAmerica employees usually

refer to Defendant Greater Omaha?
MS. KANE: Objection. Hearsay.
A. During the time that I worked there
what I witnessed was that people called it
Greater Omaha.

MS. KANE: Same objection.

Q. What is your company's principal
trademark?

A. Greater Omaha.

Q. What does it mean to be your

company's principal trademark?
A. That's the name of the company.
Q. And do the two words "Greater Omaha”

appear on every shipping box of beef which your

THIBAULT, SUHR & THIBAULT, INC.
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company sells to customers?

A. Yes, on every one.

Q. Have you personally observed that the
two words "Greater Omaha" have appeared on every
shipping box of beef which Defendant Greater
Omaha sells to its wholesale and large retail
customers?

A. To the best of my knowledge, yes.

Q. Over what period of time has that
been your personal observation?

A. Since I've been at Greater -- since
I've been here and every day.

Q. Mr. Fili, what was the name of your
employer between 1983 and 199272

A. BeefAmerica.

Q. And did you testify earlier that when
you were an employee of BeefAmerica between 1983
and 1992 you often observed shipments of beef
being delivered to BeefAmerica by Defendant
Greater Omaha?

A. Yes, I did.

Q. And did you see such shipments seldom
or oftenv?

A. Often.

Q. I believe you also testified that the

THIBAULT, SUHR & THIBAULT, INC.
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shipments of beef being delivered to BeefAmerica
always bore a blue-inked trademark stamped on the
hanging beef; is that correct?

A. Yes, it is.

Q. Please describe that blue ink
trademark again.

A. It was a mark -- it was a stamp made
from edible ink that said "Greater Omaha 960."

Q. Thank you. When you worked for
BeefAmerica between 1983 and 1992 and when you
personally observed shipments of beef being
received by BeefAmerica which bore the blue inked
Greater Omaha name stamped on the beef, what did
you mean =-- what did you as a customer think that
the words "Greater Omaha" meant?

A. That those products came from Greater
Omaha.

Q. And when you say "came from Greater
Omaha," you mean the Greater Omaha company?

A. Yes, I do.

Q. Did you ever think that the
in-stamped beef came from Omaha Steaks
International, Inc.?

A. No, I did not.

Q. Why not?

THIBAULT, SUHR & THIBAULT, INC.
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A. If they were marked with Greater
Omaha, then they came from Greater Omaha. If
they would have been marked with Omaha Steaks,
they may have come from Omaha Steaks. But I
don't think that's possible to confuse those two.

Q. Thank you. Mr. Fili, I see that on
the last page of the Exhibit GOP-903 brochure,
Bates number GOP-0540, next to Mr. Davis's

photograph there is a statement from Mr. Davis as

president. Do you see that?
A. Yes, I do.
Q. Would you please very slowly read the

first three sentences of the second paragraph of
Mr. Davis's statement?

A. "The 1980s and 1990s brought many
changes to the beef industry. These changes
required that we evolve from a beef carcass
producer to a boxed beef fabricator. The
challenges of this transformation were
formidable, but we met them with a commitment of
resources and willpower."

Q. Thank you. Mr. Fili, does the
statement that you have just read corroborate the
testimony that you have just given about your

company's beginning in 1992 to make a change to

THIBAULT, SUHR & THIBAULT, INC.
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becoming a boxed beef fabricator?

A. Yes, I believe it does.

Q. On the last page of the Exhibit
GOP-903 brochure, Bates number GOP-0540, in the
photograph of Mr. Davis I see eight shipping
boxes; is that correct?

a. That is correct.

Q. Is the printed Greater Omaha
trademark which is printed on each of those eight
shipping boxes in the Exhibit GOP-903 photo
substantially identical to the Greater Omaha
trademark printed on the shipping box which was
approved by the U.S. Department of Agriculture in
1992 as shown in Exhibit GOP-901°7?

A. Yes, it is identical.

Q. Based on your own personal knowledge,
has your company used shipping boxes bearing the
printed Greater Omaha trademark, which boxes and
trademark were virtually identical to the
shipping boxes shown on the last page of the
Exhibit GOP-903 photo, to ship boxed beef to
wholesale and large retail customers in each and
every year from 1992 to the present?

A. Yes.

Q. Based on your own personal knowledge,

THIBAULT, SUHR & THIBAULT, INC.
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has your company used shipping boxes bearing the
printed Greater Omaha trademark, which boxes and
trademark were virtually identical to the
shipping boxes shown on the last page of the
Exhibit GOP-903 photo, to ship boxed beef to
Plaintiff Omaha Steaks International, Inc. in

each and every year from 1992 to the present?

A. Yes, we did.

Q. Have you carefully read Exhibit
GOP-9037?

A. Yes, I have.

Q. And did you state that you were

personally involved in creating Exhibit GOP-9037?

A. Yes, I was.

Q. Do you have personal knowledge
regarding all of the statements contained in
Exhibit GOP-903?

A, Yes, I do.

Q. Are all of the statements contained
in Exhibit GOP-903 true and correct to the best
of your own personal knowledge?

A. Yes, they are.

Q. Mr. Fili, I now show you a four-page
document which has been marked Exhibit GOP-904.

Exhibit GOP-904 contains copies of several pages

THIBAULT, SUHR & THIBAULT, INC.
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from a newspaper entitled Midlands Business
Journal dated March 3-9, 1997. The exhibit bears
Bates numbers GOP-0753 through 0756. Are you
familiar with this exhibit?

A, Yes, I am.

Q. On page 4, Bates number GOP-0754 of
the Exhibit GOP-904 newspaper, does it state when

Midlands Business Journal was established?

A, Yes, it does.

Q. What does it say?

A. It says established in 1975.

Q. To the best of your own personal

knowledge, was the Midlands Business Journal a
publication which was available to the public in
Nebraska and Iowa in 19972

A. Yes, it was.

Q. On the front page of the Exhibit
GOP-904 newspaper, Bates number GOP-0753, who is

the person in the photo?

A. That is Henry Davis.

Q. And what is he holding-?

A. A box of beef.

Q. Do the six shipping boxes on the

front page in the Exhibit GOP-904 photo show a

printed Greater Omaha trademark which is

THIBAULT, SUHR & THIBAULT, INC.
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